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In re Estate of Marquess of Waterford. 



Judgment of the Lord Chancellor. 



This was an appeal against an order of Judge Lynch pronounced in the 
Landed Estates Court, which disallowed certain objections made to the rental of 
the estate by 270 tenants upon it, claiming that there should be inserted in the 
rental a statement not merely of their tenancies generally, but of their special 
riohts under the Tenant Right Customs of Ulster. 

"it was observed by the learned judge that the counsel for the objectors bad 
not told the court what statements they required to be made ; and the same 
observation is applicable here, for although I understood that the elaborate 
reouisitions of the objection were not insisted on at the bar, and some general 
averment that the tenants held under the Ulster Tenant Right Custom was 
asked instead of them, the form of it was not precisely given. Of course the 
abandonment of the first demand would not necessarily involve the rejection ot 
another more reasonable and legal ; hut it is of some importance when we come 
to consider the practical effect of conceding either, and the consequences which 
the concession would involve. The case is manifestly of very great importance, 
of an importance which cannot be exaggerated; for, should the appel ant s con- 
tention prove to he warranted, the ruling of the learned judge of the Lauded 
Estates Court would involve, if acted on, the destruction of an enormous amount 
of' property -in the case before us the tenants value their interests at 118,000 1 
—and would induce, in every case of conveyance by that court, without a special 
saving of the Tenant Right, the annihilation of the interests attaching to the 
customs which the Land Act of last Session recognises, and seeks to legalise and 

enforce. Nay more, if the objection be a good one, a large “^Yan^Estatl 
of the Ulster tenants has already been extinguished by the Landed Estates 
Court for want of a statement in the rentals, guarding that property fr0 ™ th ® 
sweeping and conclusive operation of its deeds. These considerations make 
ourSs duty to endeavour to ascertain most carefully the combined effect of 
the Landed Estates Act and the Land Act on the question befoie us. 

The learned judges of the Landed Estates Court (for Judge Lynch states .his 
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tenure, emblements, &c., the statutable provisions respecting them, and other 
common law or statutable incidents, would be a wrong thing, because an un- 
necessary thing to do.” 

Now whether this view of the case be correct or not, depends much on the 
operation of the first section of the Land Act of 1870, in connection with the 
61st section of the Land Estates Act ; and also, on the knowledge we may 
obtain of the purposes of the Legislature, as indicated by the tribunals it has 
instituted, and the machinery it has provided, for carrying into effect the policy 
of those statutes. And the case is farther to be considered, according to the 
tenor of the argument, not only with a view to the interest of the tenant who 
desires that his customary right shall be preserved intact, but with a view also 
to the interest of a purchaser who, it is urged, will be damnified if there be no 
record of a claim diminishing the value of the estate. 

The 61st section of Landed Estates Act has been repeatedly the subject of 
adjudication, and the effect of it may be said to have been definitely ascertained 
by the decision of the House of Lords in Errington v. Rorke (7 House of Lords 
Cases, 61), and the decision of this court in re Toftenhams Estate (L. U., 5 Eq., 
547), and others. The conveyance of the Landed Estates Court confers an 
absolute title upon the purchaser, discharged from all “ estates, rights, titles, 
charges, and incumbrances whatsoever of Her Majesty, her heirs and successors, 
and of all other persons whatsoever and it is contended, on the part of the 
appellants, that if the only statement in the rental protecting their interest is 
confined to that of a tenancy from year to year, and does not specifically refer 
to the Ulster custom, under which they assume to hold their right, under that 
custom will be extinguished. Although they admit that legal incidents which 
the law attaches to every tenancy of the kind — as the right to emblements and 
the right to compensation under the third and fourth clauses of the Land Act 
— need not, as I understand their reasoning, be mentioned in the schedule to 
the conveyance, because they are universally incident to every tenancy, and 
should, therefore, be taken notice of by all purchasers — without any com- 
promise of the rights of the tenants. It is said that the case is otherwise with 
reference to the Ulster custom because it is not 'universal but only local ; not 
necessarily to be taken notice of on the occasion of a purchase, and validated, 
not by the force of the statute only, but by the combined effect of its enact- 
ments and of extrinsic evidence of usage. Prior to the statute, undoubtedly, 
that usage had no legal validity. The purchaser took his conveyance subject to 
a tenancy from year to year, and whether he should be bound by the usage or 
whether he should not, was left to his own decision, the law leaving him free to 
act as he chose. 

Now the Ulster customs, whatever they may be— and they vary with every 
county, and sometimes with every barony and every estate— have obtained the 
force of law, and it is said that they have become rights or estates, dehors and 
beyond the mere tenancy from year to year, which, under the 61st section of the 
Land Estates Act, if not reserved by the conveyance, will be destroyed by it. 
But it seems to me, as it seemed to the learned judges of the Landed Estates 
Court, that this is a mistake. The right which the Ulster tenant derives from 
custom, now validated and confirmed by law, is not a right outside the tenancy, 
but a right essentially attached and incident to it, and engrafted on it, through 
the existence of the usage and the action of the statute. No doubt the existence 
of the usage must be proved to the tribunals especially appointed by the Legis- 
lature to inquire into its existence and ascertain its worth ; but so it must be 
with all local customs which are made operative either by judicial decision or 
legislative act, and it is difficult to understand how, for the purposes of the 
argument, they are to be held distinct in their nature, whatever may be the 
mode of their enforcement. 

The custom, whether affirmed by the judiciary or legalised by Parliament, 
modifies the character of the tenancy, imports into it rights, conditions, and 
qualifications, and so attaches them to it that they become part of itself, and are 
only destructible if it be destroyed altogether. If this be the true view of the 
matter, the statement of the tenancy from year to year, securing that tenancy, 
secured also its incidents, including any which might be founded on the customs 
of Ulster, and rendered those incidents as certain to be maintained as the 
tenancy of which the statute had made them an appanage, indefeasible and in- 
destructible while it had itself endurance. 

There 
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. There are customs which the law of this country recognises and enforce? as 
giving' value to ordinary tenancies, or even introducing into leases impliedly con- 
ditions of a most serious import, which it has never been contended could he 
extinguished by the common conveyance of the Landed Estates Court Thus 
the right to away-growing crops, which is a local right founded on a local 
custom, has never, I believe, been deemed to be endangered by that conveyance. 

I hat right varies largely in various districts. In Munster and Connaught it 
lias extended to two-thirds, and in Leinster to seven-eighths of the corn crops, 
whilst in Westmeath it reaches seven-eighths of the wheat, two-thirds of the oats’ 
and the whole of the potato crop (Fnrlone’s “ Landlord and Tenant,” vol. i. p! 
651). And this is a right not merely between tenant and tenant— the outgoing 
and the incoming— 1 but between the tenant and the landlord ( Woodfall’s <£ Land- 
lord and Tenant,” p. 589). If there be no incoming tenant, the landlord must 
pay the outgoing (Fuwell v. Lasthorne, 7 Exch., 280). 

So, with an analogy perhaps still more closely bearing upon the case we are 
considering, is the tenant’s right to the trees which he has planted. 

I believe that, in cases of this kind the leases contain no statement as to 
timber, but it has never been supp >sed that the omission of any reference to the 
trees has affected in any way the tenant’s right to them. 

The continuous practice of the Landed Estates Court has, I understand, esta- 
blished this doctrine, and there seems a strong analogy between the interest 
created by the registration of trees and the interest of" the tenant under the 
Ulster custom. In every part of Ireland both rights, or rights like to them, and 
recognised and regulated by the Legislature, may subsist, and in both cases there 
exists a statutory incident of tenure. The conveyance of the Landed Estates 
Court, subject to the tenancy, will preserve the right of the tenant, if any he 
have, to his timber, and why, on the same principle, should not that conveyance, 
subject also to the tenancy, equally preserve whatever right he may enjoy under 
the Ulster custom? Analogical cases of this kind might be multiplied, and they 
all go to establish that the conveyance of the Court does not destroy incidents 
of tenure, however important, which arise properly from it, are essentially con- 
nected with it, and are made, either by judicial decision or by legislation, a neces- 
sary part of it. 

Dors it matter to the right determination of this controversj^, whether the 
tenant-right has been established by the judges or by the Legislature ? In 
Ireland, undoubtedly, customs of the sort have not been recognised so fully as 
I shall .-how, by-and-bye, they have been in England. But if, before the Land 
Act, the Ulster Tenant Right had had the legal sanction which has long been 
given to such customs there, would it have been anything but an incident of 
tenure, belonging to the tenant by reason solely of his tenancy, indivisible from 
it and coeval with its existence? Could it have been considered as, in any way, 
a distinct and separate right, estate or charge, more than any of the other legal 
advantages and immunities attached to the tenancy ? And if it could not, how 
is the case altered, because a statute gives the same benefit which, in those cir- 
cumstances, would have been afforded, without it, by the judicial recognition of 
the custom ? If in the claim of the tenant, simply so described, may be 
involved the claims to the proper determination of his tenancy on ascertained 
conditions, to emblements, to away-going crops, and to timber, so as to render 
the specification of them superfluous fur his protection, why should not the 
tenant-right custom, if it had been legalised by decision, have been sufficiently 
protected in the same way, and, if it would have been so, how does the inter- 
vention of the Land Act make further protection necessary ? 

Then, as to tiie distinction taken between incidents universally attached to 
tenure, and customs prevailing respectively in particular localities ; is that dis- 
tinction a sound one for the purpose of the argument? It might be urged with 
some plausibility, if the question were merely as to the security of purchasers, 
and it might be said that they may reasonably be required to take notice of, 
and be subject to, incidents of tenancy which are universal, but that those which 
exist iu particular counties or on particular estates should only afFect them, if 
specified in rentals. But the question here is not, save collaterally, as to the 
purchaser’s safety ; it is as to the preservation of the tenant’s right; and with a 
view to that, it seems to me that the local custom and the universal custom, if 
equally enforceable by law, have the same effect in making the tenancy subject 
to them, as its incidents, wherever they exist, and so identified with and inter- 
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penetrated by their action, 

Si 

they will affect " tenant's right to timber, 

to^hicl^Thave^ already referred ^ a t^ ^ 0 ast^fo r ^ purchaser's ^ote^tion— aTa 
c e us“m jrrprVperTy in Ulster, the very locality of which may fairly be assumed 

Ulster 3 The one is, very much the analysis into its elements of the othei by a 
meiaVe which worked from the basis of the Ulster Tenant Right and sought to 
extend its operation. And, therefore, I do not see why, for the purpose of main- 
taining the right so created, it is not needful to have a [ l ™£}’ 

as clear and precise as that which is claimed for the othei light, -0 merely 
validated, /think the distinction sought to he established has no real form 
da ion, rests on a petitio pnndpii, and has been suggested only • because of the 
impossibility of an entry on the rental of the various . ancartun and shrftmg 
claims which mav be asserted under the 3rd clause of the Land Act. In my 
apprehension, the difficulty of a registry of rights, under the 1st action, would 
be just as great, if it is to be of any practical operation ; but, at all events 
assuming that there may be a local custom of a binding character, affecting and 
governing the contracts of individuals, 1 do not see that it should be dealt with 
on other conditions, or with other results, than those 1 rights ; which are more 
general in their operation. And it has not been contended that, tor the pui poses 
of the Land Act, there should be any registry in the rental with reference to 
those rights. It appears to me that those general rights and the local custom-, 
made effectual l>v the statute, stand, quoad the question before os, on the same 
foundation, and that both are enough protected, if the tenancy in which they 
centre, and to which they indissolubly belong, is guarded against extinction, as 
it is by the present statement in the rental. 

There is not much authority to assist us in coming to a conclusion on this 
most serious question. Scarcely an Irish case has been cited on either side, 
having the smallest applicability to the question in hand ; and this is the less 
surprising, when we remember how little mere customary rights have been com- 
paratively estimated and preserved in this country. But the cases m England 
are not without their value as illustrating the effect of customs in creating rights 
incidental to tenancies. We have whole beadrolls ot such customs, set forth in 
many books expounding the law as it affects English agriculture, and the result 
and effect of them are not ill-expressed in a work of some authority : “These 

customs are frequently most conflicting and difficult to define. In many coun- 
ties they scarcely exist at all ; in others it is rather the custom of districts ; and 
in many the custom merely of certain estates.” I pause to say that the customs 
regarded by the Land Act would not be inaptly described in identical terms. 
The statement proceeds : — “ They are imported into leases or agreements for the 
letting and occupation of the land, and unless the agreement, expressly or by 
implication, excludes the custom of the country, the landlord and tenant are 
presumed to contract with reference to it.” And so, in the case of Hutton v. 
Warren, 1 M. & W., 466, it was expressly decided that agricultural customs are 
to be taken to regulate and control the terms of a lease. In that case, Lord 
Wensleydale said : — 

“The custom of the country as to cultivation, and the terms of quitting with 
respect to allowances for seed and labour, is clearly applicable to a tenancy, if 
this custom was by implication imported into the lease, the plaintiff from year 
to year ; and, therefore, the plaintiff and defendant were bound by it, after the 
lease expired. We are of opinion that the custom was, by implication, imported 
into the lease. It has long been settled, that in commercial transactions, extensive 
evidence of custom and usage is admissible to annex incidents to written contracts, 
in matters with respect to which they are silent. The same rule has also been 
applied to other transactions of life, in which known usages have been established, 
and prevailed. And this has been done upon the principle and presumption, 
that in such transactions the parties did not- mean to express in writing the 
whole of the contract by which they intended to be bound ; but a contract with 

reference 
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reference to those known usages. . . . The relations between landlord and 

tenant have been so long regulated upon the supposition that all customary 
obligations not altered by the contract, arc to remain in force ; that it is too late 
to pursue a contrary course j and it would be productive of much inconvenience 
if this practice were now to be disturbed.” So that, on this authority, and 
many others, it it well established, that in England, evidence of custom and 
usage, is capable of annexing “ incidents to written contracts in matters with 
respect to which they are silent.” 

Is it too much to say that in I reland such evidence of custom and usage, to 
which a statute expressly gives legal validity and effect, should be taken to 
annex incidents to unwritten contracts of the tenant from year to year, entered 
into by hint on the faith of that custom and usage, and only made complete and 
perfect by its full recognition as modifying the engagement between him and his 
landlord ? And if this be so, does not the tenant-right of Ulster become an 
incident of tenancy as essential and as indestructible as any other incident, and 
may it not, on that account, be preserved securely without any detailed specifi- 
cation in the rental ? And is it less such an incident of tenure, or less secure of 
preservation, without an impossible record, because it has been affirmed and per- 
petuated by a statute of the realm t .... . 

As I have said, we have been referred 'to no Irish decision really in my juclg- 
meat affecting the ease ; but the principles of the English decisions seem to be 
of force to show that the right [arising from the Ulster custom must be dealt 
with merely as an incident to the tenancy to which it is attached, and cannot be 
affected by the conveyance of the Lauded Estates Court so long as that tenancy 
remains guarded and intact. And although there be lack of express authority 
to sustain the view I have been presenting, the practice of the very able judges 
wlio ltave successively presided in the Incumbered Estates Court and the Landed 
Estates Court, iu dealing with the local customs of which I have spoken, and 
recognising their incidental and ancillary character as sufficient to maintain 
them without particular description in the rental, is of weight to show the pro- 
priety of the omission of reference to those customs when they are really 
imported into the contract of the parties, either, I repeat, by decision or by 
statute. No one, I believe, lias ever heard of a statement m a rental as to the 
tenant’s right to timber or to the away-going crop ; and although tt may, of 
course, bo said that this argument is idem per idem and that m cases of hat 
kind, also, the effect of the conveyance uncontrolled by the rental is to annihilate 
the undermentioned right, it may he enough to reply that, during the long senes 
of years which have gone by since the institution of the Incu “ b “ e “f a >® 
Court, no one has, heretofore, made such a suggestion or asset ed that the 
tenants to a purchaser under its conveyance are in a worse pltgh ■*• £“<>“* sn ? 
claim than any others in tlie whole community. When we : find that, in 
"Wigglesworth v. Dallison, 1 Doug. 201, the tenant was allowed his away-goin 
crop 8 though there was a lease under seal, m no way alluding to the custom 
entitling hfin to it, and that Lord Mansfield’s decision there has been approved 
and upheld in subsequent cases, it seems to me quite reasonub.e to insist tha the 
principle which Lord Wensleydale affirmed os to the annexation of incidents to 
contracts which are silent about them, through custom and usage, lias applica- 
tion to the circumstances before us, and warranted the judgment 
considering The rental which the statute requires to set out the tenu e ot to 
S and S ihe charges, outgoings tenancies, rights and easermm s subj c < 
which the sale must be had,” would seem to fulfil its function it i specines 

accordance with the polTcyandV' provisions of and ttot "° 0,I ’ Pr 

decision could have possibly been carried into .P ^tical effeor , 

The Act provides a special local tribunal 01 -Jbe put pose ^ 

controversies of landlords and tenan »• controversies for the purpose of 

Landed Estates Court with reference to those controvere es to P e f iry 

the registration of improvements (Sec ion ). Landed Estates Court, but 

preliminary to the registry is not to be “*n foftta in^ation of the tenant’s 
by the local tribunal. There is b ? 

right to compensation either for Ulster tenant o tlie 
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the chairman at quarter sessions, and no indication that, any judgment but his, 
subject to be reviewed upon appeal, was intended to be exercised for that pur- 
pose. Therefore, in requiring the Landed Estates Court to settle in the first 
instance the statin of the tenant as entitled under the first section of the statute, 
we should be putting on it a task which the Legislature has not required it to 
perform. Again, the condition of inquiry as to the claims of the tenantry, 
whether in Ulster or elsewhere, is disturbance of their possession by the land- 
lord But the appellants would have it instituted before there is any disturb- 
ance, or attempt at it, and when it is not apparent that any will ever take 
place. 

The manifest, purpose of the Land Act was to secure a cheap, rapid, and 
available procedure easily within the reach of the agricultural classes, and to be 
applied only in the cases of urgency, to which it specifically points : whereas, 
the contention of the appellants, if successful, would involve the loss of the 
advantage of local jurisdiction, the increase of expense, and the provocation of 
inquiries warranted by no such urgency, and likely to produce, in multitudes of 
cases, no benefit to any human being. It would necessitate premature, costly, 
and unprofitable litigation, and might issue in fatal results to the tenantry 
themselves. 

This consideration is, of course, beside the question as to the effect of the 
conveyance, and the absence of the entry on the rental, with which I have 
endeavoured to deal before ; but it is of weight when we come to determine 
whether the Landed Estates Court shall be compelled to undertake onerous and 
impossible investigations, which the statute never appears to have contemplated 
as within the scope of its action. 

I say impossible investigations, for the argument of the appellants, carried to 
its consequences, would seem to me to necessitate full inquiry as to the nature 
and extent of the tenant right claimed in each particular case It would be idle 
to make the general entry which has been suggested, “ subject to the tenant 
right custom of Ulster.” The statute recognises, according to the fact, not one 
usage, but several usages, and to make the entry of any real value for the good 
either of the tenant or the purchaser, the specific character of the usage relied 
on must be ascertained and stated, and it must be further ascertained that the 
right resting on it has not been foregone or forfeited by any of the various 
modes to which the statute points— as by sub-letting or letting in conacre, —and 
that it is not affected by exceptions as to demesne lands, town parks or other- 
wise. All these inquiries would need to be made, carefully and deliberately, 
and on full evidence, in each individual case, before the entry could be placed 
on the rental with propriety or safety, and the court has no machinery for 
making them, and would not have time to make them if it had. Such a func- 
tion would rapidly bring its business to a deadlock ; and only with the result, 
if the inquiries were possible at all, of making statements unnecessarily and pre- 
maturely, sure to be often falsified by the progress of events before the value of 
the tenants’ interest could come to be estimated by the proper authority, and of 
no prevalence or effect in governing the action of that authority, or controlling 
its decisions. For it is quite clear that the court of the chairman— the only 
court contemplated by the Act for purposes of the description we have to 
consider — would in no degree be under the guidance of the Landed Estates 
Court, and that whenever it might be called into operation, at the proper time 
and under the proper exigency of the occurrence of a dispute, it might utterly 
ignore or negative the statements on the rental, and there would thus arise "a 
conflict of jurisdictions, not very seemly or very satisfactory. Again, of course 
this consideration also does not touch the question as to the effect of the con- 
veyance in the absence of the entry ; but the apparent impossibility of prose- 
cuting effectually the inquiries which would be necessitated by the success of the 
appeal, comes in aid of the view 1 have presented as to the purpose and policy 
of the Land Act, and both combined make it more satisfactory to me that I am 
enabled to affirm the judgment of the court below, on the ground that I do not 
think the tenants, for the reasons I have given, will be, as the rental stands, 
in any way injuriously affected by the conveyance. 

As I have said, the case is of great importance, regard being had to the vast 
interests which it affects, and I shall be very glad, should the appellants be so 
advised, that the decision of the House of Lords be had upon it. But, at pre- 
sent, 1 have come to the conclusion that the judgment of Jud<re Lynch was 
correct, and ought to be affirmed. 
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Considering that this case involves issues of as great moment, probably of 
the greatest moment, that could arise in the working of the Land Act, and 
that it b lings serious airaigument against the composition and efficacy of that 
clause of the Act which deals with one of the most important of its objects, I 
cannot refrain from expressing some surprise at what I must call the inadequacy 
of the treatment which it received in the court below, and is now, as I cannot 
help thinking, receiving at the hands of this court. It is not merely that it 
affects property, which in this case alone is valued at over 118,000 1, and 
throughout the province at large reaches probably to many hundreds of thou- 
sands more ; it. is, more even than that, the novelty and strangeness of the pro- 
blem which is produced by the collision of these two great statutes, the Lauded 
Estates Court Act and the Land Act. I confess I looked forward with some 
curiosity to the disclosures of rhis day. I thought it possible that, all tilings 
considered, some new light might be shed upon the subject, some clue supplied 
to wliat would be incredible if we were not witnessing it, the apparent blind- 
foldedness or recklessness, I know not which to call it, which left a question that 
every one who ever had the smallest conversance with the course of real estate 
transactions in this country would have foreseen as inevitable, unguarded against 
and unnoticed upon the face of the statute. Well, my hopes have not been 
realised, and I am no wiser than 1 was. I have heard nothing but a reproduc- 
tion, vvith somewhat more of amplification, of the same — I hardly know what to 
call it — legal figment, which was invented for the Landed Estates Court and 
grasped at there, and I must say I hardly blame them for it, as a means of 
escaping from an intolerable situation. And thus it is that it has devolved on 
me, as it has not unfrequently done of late, to take the unpopular part, and say 
the things which it is, in some respect, not pleasant to have to say, but which 
must not be left unsaid if this court, the chief court of property-law in this 
branch of the United Kingdom, is to continue at all to fill that place in the 
administration of justice for which I hold that it lias its existence. Fortunately, 

I am not unprepared. Recognising the supreme importance of the case, I have 
given to it as much of thought and care as I am capable of exerting, and I 
proceed now to state, first, my reasons for dissenting utterly from the ground 
taken in the court below, alone argued by the respondent’s counsel and now 
accepted by the Lord Chancellor ; and, next, the reasons why, notwithstanding 
such dissent, I agree that the order shall be affirmed ; reasons which I fear will 
be more distasteful to the appellant than the order itself which he has come here 



to complain of. 

The learned judge below was of opinion that the appellant and his co-tenants 
are needlessly disquieting themselves, and, he so held, upon the ground that 
when he shall hereafter make his conveyance to a purchaser, subject though it 
be to tenancies, no otherwise described than as in the existing rental, the tenants 
will have against such purchaser the same rights under the first section of the 
Act which they now have, or suppose they have, against the owners in this 
matter The reason which the learned judge (as reported) gave for that 
ruling (and in which he stated he had obtained the concurrence of bis col- 
league) was, that those rights, whatever they shall hereafter be proved to be, 
are since the passing of the Act, a mere incident to the tenure by tenancy 
from year to year, which it would be as unnecessary to express as any other 
legal incident, such, he said, as emblements, statutable provisions and other 
common law or statutable incidents. , 

A consideration of great moment here intervenes. The order under appeal, 
or an order of this court affirming it, will be no protection to the tenant in case 
his right shall be called in question hereafter. It does not belong to the Landed 
Estates Court (or to this court on appeal from it), to pronounce beforehand 
upon the legal operation of its own conveyances That question cannot be 
decided until it shall have actually arisen ; and it will then belong to otliei tri- 
bunals— viz., directly, to the special courts constituted by the Act; indirectly, 
tothe ordinary courts. Therefore, in case it shall happen that at some future 
418. " A 4 tlme 
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time some purchaser from that court shall insist that a description of The t^ncy, 
subiect to which only he bought, as a tenancy from year to 3 ear, det-rminab e 
on any 1 st of November, does, under the 54th and 61 st sections of the Landed 
Estates Court Act, exclude a claim which would be m effect a claim eithei fo a 
perpetuity at a rent immutable, so long as it should be paid, 01 , for a penalty ot 
many hundreds of pounds for any exercise of the right of 0 ? 

1st of November— in case, I say, some purchaser shall so contend, the court 
before which that question shall then be raised^ be it that .of ass'sl ant- 
iudo-e at Nisi Prius, or Court for Land Cases Reserved, will be bound to decide 
It to the best of its own judgment, and cannot suffer itself to be 1 "® u “ nce , -- 

the order now appealed or any affirmance of it here. Therefoie, be it always 

remembered, that what the order of the court below has assumed to do what 
this court, by affirming that order upon the same ground, would be assuming to 

do is to give its guarantee to these tenants that the point they are apprehensive 

of is so obviously chimerical that it is impossible but that every judge before 
whom it mav ever arise hereafter must view it in the same light as the court 
below has viewed it now. For, if there were a rational doubt.it is plain the 
tenants would be entitled to have some precaution taken against a risk, winch 
they deem so formidable and which might prove to he so fatal. 

The first question, then, which X have to ask myself, before I can become a 
party to this prophetic guarantee of perpetual uniformity of decision by the 
33 assistant barristers and the 16 superior judges of Ireland is, whether i am 
assured, thus a priori, beyond rational doubt, that the position of these tenants 
will for all time be as unassailable as this order assumes that it will be. Well, 
to that question I must auswer that I am not so assured ; nav more, I fear I 
must add, that if clearness there be in the point (as I think there is), it is en- 
tirely in the other direction. I am obliged to say that it is my own clear opinion 
that to fasten upon a purchaser, under the Estates Court, of the reversion expec- 
. tant on a tenancy described as in this rental, a right such as this appellant lays 
claim to would be simply to repeal or openly to disregard the 61st section of the 
21 st and 22 nd of the Queen, chapter 72. It seems to me as clear as anything 
well could be that such a right is not made a mere incident to a tenancy from 
year to year, so as to be implied in the bare naming of it ; and I do not doubt 
that, such a claim would be rejected by any competent land judge before whom it 
should hereafter be brought, provided only he should happen to have the courage 
of liis opinions. Is language, as used in this statute, to be understood in its 
natural sense? Tenancies from year to year determinable on every 1st of Novem- 
ber, but which must not be determined on any 1st of November, or at all events 
(which comes practically to the same thing) not without paying penalties, making 
cn the whole estate 118, 000 l. — that, I must say, with all deference to those 
who have argued otherwise, and asking pardon for the strength ot the expression, 
presents itself to ni}' own mind in the light of unmitigated nonsense. The truth 
is, that if this Ulster Tenant Right system be now a legal right, everything is 
misdescribed in this matter of the Waterford Estate. The so-called owners are not 
owners of the land at all, but mere rent-chargers. The so-called yearly tenants are 
not tenants at all, but proprietors in perpetuity of the soil. The newly legalised 
right, so far from being a mere accretion or added incident to the old tenancy 
from year to year, is utterly subversive and destructive of that tenancy, by 
putting another— an inconsistent and absorbing — interest in place of it. This 
statute regulates compensation for disturbance under two distinct heads. Under 
one of them its action does, undoubtedly, make an addition to the general law 
of the land, it makes a law which is a law for the four provinces of the kingdom 
and for all the territory in each of them — a law which is made an incident to 
all tenancies of the classes indicated in it — which is implied in the bare naming 
of the tenancy, and which, though not mentioned in the schedule of tenancies 
will follow the reversion into the hands of a purchaser under the Estates Court 
as well as into those of any other. But that is the law which is contained in the 
3rd and the following sections. The statute also founds (in the 1st and 2 nd sec- 
tions), or attempts to found (whether successfully or not is a point on which I 
shall have more to say), another sort of legal right, but that is au exceptional 
one ; it is local, individual, substitutional for, and contradictory to 1 , the common 
right, and is a subject for special allegation and proof. The statute does not 
venture to assert that what this right rests on is even a custom, in the legal 
sense of that .word. Instead of that we have the strange periphrasis , “the 

usages 
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usages,” mark the plural, “ the usages prevalent in the province of Ulster, which 
are known as, and in this Act intended to be included under, the denomination 
of the Ulster Tenant Right Custom that is to say, a certain fasciculus of 
various, diverse, and utterly undefined usages, ticketted for convenience sake 
with the general name of the “ Ulster Tenant Right Custom.” These usages 
are declared to be legal: and “ when any holding in the province of Ulster is 
proved to be subject thereto,** they are to be enforced in manner provided by 
the Act. Mr. Greer, in his very close and searching argument, went in detail 
through the sections of the Act, pointing out how it discriminates between the 
two classes of right, resting respectively on the 1st and on the 3rd and subse- 
quent sections. In fact they stand in broad opposition to each other; the one 
the private right of individuals, which must be asserted and proved ; the other 
the general law of the kingdom, which must be judicially noticed. Until, as 
required by the statute, proof be given of the existence and of the terms of one 
of these usages, and that it affects the particular holding, it must be assumed, 
on the commonest principles, that there is none such existing; and an Estates 
Court conveyance of the reversion expectant on a tenancy described merely as 
one from year to year, is an assertion by that court that that holding is under the 
common right of the statute, and is not under the special and exceptional and 
disputable right which might be founded ou Sections 1 or 2. If the present 
appellant could maintain against a purchaser under such a conveyance, the claim 
he now asserts, the consequence would be that the purchaser, instead of getting 
what his conveyance professed to give him, the reversion expectant on a common 
tenancy from year to year, would have got, in one view of the claim, a perpetual 
and immutable rentcharge, or, in another view of it, a reversion on such a 
tenancy, but, with the serious drawback that if ever he ventured to serve a 
notice to quit, he must pay this one tenant alone 850 /. To assimilate claims of 
such an order as those, utterly subversive as they are of all notion of a common 
tenancy, to rights founded on statutes, such as the Statute of Emblements, or the 
Acts for the registration of trees planted by tenants, or such like, which merely 
qualify certain incidents of tenancies, and do so by a general law still moie, 
to assimilate them to usages of the Wigglesworth v. Dallison and Hutton v. 
Warren class, regulating merely some small details of farming m inagement ■ 
seems to me to be a mere confusion of thought ; for it is to confound things 
which are not merely unlike, but essentially and generically different. 

Therefore l am bound to say that I cannot concur in the ground on which 
the court below proceeded, and that I think the tenants’ apprehension of des- 
truction to their supposed tenant right, if the rental be left unaltered, rest on 
solid foundations. The learned judge dwelt strongly on the consequences that 
would befall his court if such a duty were thrown upon it. I share in his ap- 
prehensions, and I do not wonder that he and his colleague recoiled from the 
prospect. For let there be no mistake about this. If we now sent back tins 
case to have the rental amended, it is idle to suppose that the judge could 
content himself with putting on it some general formula such as the ^ tenants 
counsel suggested, e..g., “ This estate is subject to the custom of Ulster. mere 
is no abstract entity known as the custom of Ulster, nor is it the theory or the 
practice of the Landed Estates Court to sell estates subject to indefinite claims. 
It might as well be said that it would be enough m every case to say,. I he 
estate is sold subject to the claims of the tenant in possession. It is plain that 
the court should go, one bv one, through the whole 276 holdings on this estate, 
and, in what Judge Lynch well described as “a way not regularly contentious, 
inquire and determine as to each whether it is subject to one of these usages, it 
so, what are the limits and terms of that usage, place the result upon the rental, 
and by conveying to a purchaser subject to such rental, bind all other corn s, 
land courts, or otherwise, to have regard to that ascertainment as the hnal ana 
definitive definition of the tenant right. But that is not all. Whenever the 
court came to sell any other estate in the province of Ulster, or, indeed, ttavin 
regard to the 2nd section anywhere in Ireland, it would be bound to pass i 
under a similar scrutiny, and for any holding as to which the usage s ou 11 
have been before sale so ascertained and defined, all right to claim on toot ot 
it would be lost and gone. Would a task like that be possible or practicable 
and if it would bo neither, what is to be the consequence i Is it as 1 have just 
heard suggested, that the conveyances of the Landed Estates Court must be 
denied the effect which the Landed Estates Court Act has attached to them, or 

4.8. B 
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is it not rather that the framers of the Land Act have left a terrible casus omisau 
tvhich nothing but fresh legislation can supply? Was ever such an oversight, 
if indeed it be no more than an oversight > There is not a member ot either 
branch of the legal profession having ever had the smallest acquaintance with 
the course of real property transactions in Ireland but would have foreseen tins 
question. But the authors of this measure, with a certain heedless levity not 
uncharacteristic of its composition throughout, shut their eyes to the subject or 
passed it by with indifference. Why trouble themselves with such details— the 
business in hand was to get the Bill passed-let the judges look to the rest. 
And so the Landed Estates Court was left to this dread alternative, that they 
must either undertake a duty which, in its development might swamp their 
jurisdiction, or risk the destruction of property, which on this one estate alone is 

estimated at over 118,000 /. 

Hitherto I have been treating the case upon the assumption which was tacitly 
made by all, namely, that the appellant does possess, as a legal and enforceable 
thing, this extensive right which he claims outside the terms of his tenancy ; but 
I confess it has pressed itself very strongly on my mind, that there is here a pre- 
vious ques lion of supreme importance, and which must be dealt with before we 
tome at all to the one that has been discussed. The course which the owners’, the 
present landlords, counsel have taken, no doubt on their instructions, was rather 
remarkable, and, I think, not reassuring to the tenants. They strenuously con- 
tended for retaining the rental as it stands, and they took for their line of argu- 
ment the views of the judge below, £.<?., they insisted that it could not do the 
tenants any harm. They therefore seemed tacitly to admit that the tenants do 
now possess the asserted rights. But it they do admit that, why not simplify 
the matter, set the tenants’ apprehensions at rest, and relieve the court, by con- 
senting to a definition of the right, allowing it to be inserted on the rental, and 
ihen offering to the public wlmt, on that supposition, would be the real subject 
far ■sale — nothing but a perpetual and immutable rent, or wliat comes practically 
to the same thing, a reversion which can never be brought info possession, 
except on payment of a penalty of 118,056/. No doubt that would not serve 
the sale, for by far the most advantageous way for the present owners that the 
property could be set up would be under the existing rental, whatever danger 
that might suspend over, either the tenants on the one hand, or the future pur- 
chasers on the o'ther. And accordingly, the owners’ counsel struggle to retain 
the rental, and they speak quite encouragingly to the tenants. “Calm \ ourselves,” 
they say ; “ there is nothing to fear.” But the tenants will not calm themselves ; 
and they are so unreasonable as to dread these Grecians, even when offering 
gifts. For all this time the owners’ counsel have not given us a hint beyond 
that tacit and, .possibly, subdolous assumption as to what their ideas are, or what 
their clients’ ideas are, as to the real legal relations existing at this moment 
between them and the appellants. But that is a question, if it be a real ques- 
tion at all, which manifestly takes precedence of the one that has been discussed ; 
far if the rental as it stands does truly and exhaustively express the whole legal 
relation of the appellants even to the respondents themselves, it is clear they can 
be in no better position as against a future purchaser, and the order must be 
affirmed, though on a ground very different from that on which it was made. 
Well, I have satisfied myself, on the best consideration 1 could give, without the 
aid of argument, that not only is that a question of reality and substance, but 
that it is one that .must be answered adversely to the tenants. 

To maintain that conclusion it is obvious that there are three distinct inquiries 
which must be pursued. The first, one of fact, namely, wliat is the usage which 
the tenant has pleaded ? The second, one of law, namely, what, before the 
.passing -of the Land Act of 1870, was in legal estimation the worth and efficacy 
of that usage? The third, one also of law, what has been the effect upon it of 
the Act of 1870 itself ? The answers to those three inquiries, taken together, 
will compose the ground upon which I shall give my voice for an affirmance of 
the order of the Landed Estates Court. 

First, then, -what is, as a fact, the usage which the appellant has pleaded? I 
take up the joint affidavit of himself and his co-tenants, which was their plead- 
ing in the court below, and in which I find the usage thus laid, viz., “ that for 
upwards of 70 years the custom of tenant right, had subsisted on that estate.; 
that the custom had consisted in the right of each of the claimants to sell his 
interest, either by public auction or private contract ; that the new tenant, on 

being 
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being approved of by the agent of the estate, was at once admitted to the hold- 
ing ; that the rents of the holdings on the estate had not been in any way 
interfered with or increased during the said period, except in cases where leases 
had expired; that all the expenditure in draining, fencing, farm buildings, and 
other improvements existing on the several holdings of the said claimants, had 
been made by themselves or their predecessors, save in a very few cases where 
slates had been furnished by the landlord.” There ends the statement of this 
usage. What follows are either statements of facts, such as the sums that each 
of the present tenants paid to his predecessor, and the sums at which they now 
value their holdings, or statements of the right which they claim to found upon 
the usage. That right they assert to be that they should not be interfered with 
in the enjoyment of their several holdings, so long as the existing rent is con- 
tinued to be paid. That is, in truth, the right, if any, which would result from 
the usage, as laid ; and when they go on to add an alternative of which the 
landlord may avail himself if he prefers it, that is, “ without first paying to the 
said claimants the sums set opposite to their names in the second column of the 
schedule,” and which amount to 118,056 l., “ and such further sums as they 
may expend in similar improvements between the present time and the date of 
such disturbance ” — they offer to the landlord a concession which is not only of 
more than dubious benefit to him, but one to which, if the usage were binding, 
they could not be held at all. 

But what I would especially fix attention upon in that usage, as pleaded, is 
that its origin and its essence lie in voluntariness. The respondents, or their 
predecessors, having been for all this period of 70 years owners of this estate, 
and the appellant or his predecessors, tenants in occupation under them, holding 
from year to year, with liability to determination on any 1 st November, by notice 
to quit, the landlords allowed things to go on in statu quo. They did not serve 
notice to quit ; they did not increase the rent ; they did not interfere with the 
tenant when he chose to bring his farm into the market by public or private 
sale for whatever he could get anyone to give for it, and they did not obstruct 
the purchaser iu taking the late tenant’s place in the possession ; and the 
tenants made certain expenditure in improvements, which I will assume (though 
it is not so averred) was larger than would be expected from a mere tenant from 
year to year. That is the usage. These are the things that were used to be 
clone and permitted. But in that definition, thus pleaded, there is not a term 
or a word (nor, as I think 1 may venture to say, is notorious regarding these 
Ulster usages, could there be with truth) importing that these things were other 
than a course of voluntary forbearance upon the landlord’s part. No moment 
could be fixed on from the first day of those 70 years down to the last of them, 
or to the passing of the Act of last year at all events, when the tenant could say 
to the landlord, it is no longer a question whether you will continue to allow me 
those indulgences, it is now one that you must. Spontaneous indulgence ancl 
abstention from the exercise of strict legal right upon the one side, hopeful re- 
liance upon the continuance of that course of indulgence on the other ; these 
were the life and essence of these Ulster usages. The notion of legal obligation 
on the one side, or of legal right on the other, was not merely not a term in the 
usage, but would be utterly repugnant and alien to its nature audits origin. 

Having thus informed myself what the usage was in fact, I proceed to the 
second of the three inquiries I have proposed for myself, namely, what place in 
legal estimation did that usage occupy before the passing of the Act ol 1870 ? 
That this could be a subject for serious discussion would never have occurred to 
me if it were not for the strange expression which is used in the first section— 
“ the usages are hereby declared to be legal ” — an expression which some cir- 
cumstances that attended the progress of the Bill would seem to show had not 
been used without a certain significance. 

Among many novel theories which heralded the event of this measure, there 
was hardly any more curious to the legal mind than one which 1 am sure few 
who hear me have forgotten. The discovery was made that the necessity for 
exceptional legislation for Ireland on the subject of the occupation and .owner- 
ship of land was in large measure the fault of the Irish judges ; for, that if they 
had only had sufficient enlightenment to have applied to the Ulster tenant-right 
custom the law of . England regarding agricultural usages, as expounded in 
Wigglesworth v. Dali ison, and its attendant train of decisions, the need for such 
legislation as this would have been wholly superseded in Ulster, and partially 

418 . C so 
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c i nT10 . this notion was confined to flashy articles in 
so in other provinces. So long as notion w fle at . But when it 

frivolous and puerile than this notion never exercised the brain of the flightiest 
of essayists The judge who three years ago would have laid down that doc- 
trine ^would have been greeted with unanimous and merited derision. I am 
not goino- to waste time in the dissection of a proposition which every law) er 

who would think of it, merely as a lawyer, r° ul l£ n f °\ ^ '^Vcowate 
Mr Rvan as became him, refused to argue it. What us it. Incoipoiate 
by implication as an incident to a contract of tenancy which, as expressed is 
one from year to year, determinable on every 1st of November, a usage the prac- 
tical effect of which would be to make that tenancy a perpetmty-do this under 
/* n : Tt'nrvlicVi oococ riT suxTifin t.ura,t t 



the notion that you are following the English cases of agricultural usages- usages 
which regidated y mere details Sf farming, right- to a ling crop, course o! 

husbandry, paying for manure when leaving, and such like, all in strict sub- 
rmmtit.onpv with the terms of the expr« 



ordination taau^ consistency with the terms “of the express tenancy ! Have I 
used too strong a word when I called this nonsense r There are two tilings 



which are essential in the English cases. First the term which the usage is 
allowed to import must not be inconsistent with the express contract Second 
the usa<re itself must tie certain. Where is the consistency, when the gist ot 



the usage is to tarn the tenancy into a perpetuity; and where is the certainty 
when the very essence of the usage is that the landlord may put an end to it at 

biS I P shall now refer to an authority, in which the House of Lords has settled, 
once for all, the value of these tenant-right usages for quahfytng the legal rela- 
tion of tenant to landlord. It is strange, at least to our prepossessions, that it 
should be an English case that has done this, hut so it is. 1 refer to Ramsden 
v Dyson, L. R. 1 H. of L. 129, decided in 1866, which has not, 1 think, 
attracted’ in Ireland the attention it merits. Its peculiar value in the present 
argument is that it puts beyond all question what the law of England is, and 
therefore what the law of Ireland was the moment before the Act. of 1870 
received the Royal Assent ; arid therefore supplies the text and background 
against which that Act has been designed, and with reference to which it must 

now be construed. . . . . . , . , . • 

Ramsden v. Dvson may be said to present, the very ideal of a tenant riglit m 
its most perfect development. (The Lord Justice here stated at length the facts 
of that case, and dwelt strongly upon the judgments of Lords Cranworth and 

Wensleydale.) . _ . . ,, 

There, then, we have the judgment of the common law of England upon the 
legal worth and value of such usages as these of the so-called Ulster tenant- 
right. I need scarcely add, that in that court of English law and English 
lawyers, it occurred to no one to quote as an analogy the cases on agricultural 
usages; nor were Wigglesworth v. Dallison, or Hutton v. Warren, even men- 
tioned, though Lord Wensleydale, the great authority on that doctrine, was 
present, and took a prominent part in the decision. . 

Guided bv that authority, I am now in a position to affirm, without risk of 
error, what the legal position of this estate was at the moment before the Act of 
1870 received the Royal Assent. The appellant and his co-tenants were just 
what the rental in the Landed Estates Court describes them to be — that, and 
nothing more. The absoluteness of the respondent’s ownership was subject 
to no diminution beyond the common yearly tenures of a body of occupiers. 
But there was this peculiarity : those tenants had been allowed, by the good- 
will and forbearance of their landlord, to encroach, as it were, upon the rever- 
sion to an extent which has been now estimated at, for the whole, a money^ value 
of over 118 , 000 /. They had got practically into possession of so much of their 
landlord’s estate in reversion. They had a well-grounded expectation (had 
matters been but let alone) that they would never be disturbed in the enjoyment 
of it. But that expectation had for its sole basis a traditional state of mutual 
kindliness and confidence between the landlord and the tenant. It had no basis 
in law. The landlord was as absolutely the legal owner of that 118,000/, worth 

■ of 
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of the reversion as he was of the yearly rents which had been reserved on the 
'™ nc,e !; ™ at was undeniably the position of these parlies on the 31st July 

a . Bu ‘ 1 , am , E °"' a - 8kt ' d t0 hoW that a11 this was altered on the 1st of 
August. The legislature intervened, and, with a high hand, took that 118 ooof 
worth of property on this estate alone, besides countless thousands mere 
throughout the whole Ulster province; took it from the landlords and gave it to 
the tenants. It did this for high objects of imperial policy, but without com- 
pensation to the sufferers from the imperial exchequer. Ordinarily, when it is 
found expedient to sacrifice private property to (he public interests, compensa- 
tion has been the rule. Winn, for example, it is thought good for the public 
to abolish the purchase system in the army, every officer must be compensated 
out ot the public treasury, not merely for what he paid in conformity with the 
regulations of the service, but also for what he paid in open defiance of those 
regulations ; and, in order that this shall be done, many millions must be levied 
by special taxation, and no doubt that is just and honourable, and according to 
itnghsh tradition. But what I am now asked to ascribe to this Act, as the effect 
ot its first section, would be confiscation, pure, simple, and uncompensated. It 
would snap for ever the link of goodwill and kindliness which had united the 
two classes, and put in place of it a harsh, offensive, and injurious law. If the 
legislature has indeed done this, it remains for the tribunals but to execute its 
behests. But when I am called on, sitting here as a judge, and being, a.s I am, 
nothing but a judge, and holding that my especial duty as such is to be 
jealously conservative of those laws of property which have been committed to 
my charge— when I say I am called on to pronounce upon the question whether 
or not, in fact, the legislature has done this thing, alarming, I may say revolt- 
ing, as it is to all pre-existing notions — I avow that it is not without a 
certain impulse of jealous scrutiny that 1 approach the task of construing the 
clause. 



I confess that I have not been able to read without amazement the words to 
which such an operation is ascribed ; I believe them to be, as a specimen of a 
legislative style, unrivalled in the whole range of real property statute law. 
Hitherto, when extensive reforms or changes in English property law have been 
projected, the progress towards their completion has been cautious and tentative. 
If one could conceive the possibility of a measure like the one before us being 
propounded for England or Scotland, one can fancy the course it would have 
taken. There would be a careful investigation before a Committee of one of 
the Houses, or a Royal Commission, into the nature and common attribuies of 
the alleged body of usages. There would possibly have been some effort to do 
what no one yet, that ever 1 heard of, has succeeded in doing, stereotype into 
visible shape and form this thing called the tenant-right custom, or else, relin- 
quishing the endeavour to grasp that ignis fatuus altogether, there would have 
been evolved a well-considered, definite, and formulated law— a law of limitation 
of forbearance- laying down, retrospectively if yon will, but with precision, what 
continuance of indulgence, how many instances of abstention from the enforce- 
ment of strict legal rights should be deemed sufficient to convert a course of 
leniency into forfeiture of property ; and if such had been the fashion of this 
first section, why that law should be enforced, nor am I aware that any special 
objection would lie to it, beyond those which the opponents of the measure have 
urged against, it in its entirety. But that would have been far too simple and 
straightforward a course. It was a great temptation to the devisers of this 
measure— undisguisedly in its main outlines one of confiscation and revolution— 
to make some plausible appearance of, at least in one great province, building 
upon old foundations. It would tell well in an opening statement, and be a re- 
deeming feature in the Bill. Accordingly, it was courageously announced that, 
as rc-gavds Ulster at all events, the Bill, so far from being one of confiscation, or 
even innovation, was really but conservative of existing rights, which the Irish 
judges had been so stupid as not to have known bow to protect. The singular 
structure of the first section is the result of an attempt to carry that idea into 
law. Without one definite notion as to the meaning of those words, “ usages 
prevalent in the province of Ulster,” things in their nature as multiform and as 
diverse as the degrees of indulgence, or of indolence, which might have prevailed 
in the management of the various estates throughout the province — without an 
attempt to give to the courts which would have to execute the enactment, the 
minutest clue to what should constitute “a usage,” or what should amount to 
418. c 2 ' “ prevalence ’* — 
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- prevalence ”■ — we are jauntily informed that the “ prevalence ” are de- 

dared to be legal, and that they shall be enforce . justice, 

With the merits or ^r legUimatel? u/on our duty 

we are not concerned here, save s , . f ; mDel -ial policy so high and 

-itsstars. ss 

jucHciaU^To^Uist S t hat measure ; to he forward in ^pptoeutnrg cru^and 

I^SSHSwsr; 

*-> - < ■». •* »» "• jj-j* « -as 

as an act of confiscation without compensation, by which the P>°P e 'U 01 ° e 
obnoxious class is to be taken from it and given to a more favonr d one I wil 
bring to the task of construing it an even verbal strictness. W hat is it then 
The idea it strives to present is not this, that the things which the landlord* 
have been tolerating, under colour of these usages, sbal ™'J d b ^Xianct on 
Legislature, defined and eliminating the voluntariness, clothed mtl > the »anc t o 
of 5 coercive law. To put it that way would be to forego the purpose pie 
seating the clause under the guise of conservation of f ls £ a ^ ^ 
the aim of giving to it that colour, what, is affected to be done is to t^etlie 
usag^r^n their integrity, jus, as they existed at the moment of he passing o 
the Act and to declare that they are (observe per verba de prcesentt, not that 
they 'shall hereafter be) legal, and shall be enforced^ They are legal ; they h 
r J c .1 ur,n *hor, t coir rwtroplf linw ir this to be practically icalised. . 



nd that a vital term m it, m mli iu> , y , 3 i . 

voluntariness. The latent, hut ever present power of the ^"dlord w reclaim 
his legal rights, to refuse the tenant’s assignee, to demand an mciease ot lent, 
to serve his notice to quit, all these lie at the root of the usage, and are inextri- 
cably interwoven with it. If, then, I go to enforce that usage as su* I must do 

so in its entirety. I must enforce, among the rest, the landlords il 0 h ‘ 

rent or to serve his notice ; and, if I must do that, the idea °f leg 
ment at all evaporates into mere inanity. If, on the other hand, , I su 
from the usage those terms of it which I have just specified, and then eniorce 
what is left of it, why, instead of enforcing the usage, I am destroying the 
usage and doing the very thing which the clause struggles to avoid t e appear- 
ance of doing, making a new law on which confiscation stands confesse . 
that he what was intended, it is not what is expressed. . 

Therefore I have come to the conclusion that, viewing this clause in a close 
judicial way, and ignoring all extraneous influences, it has missed its aim, an 
the Ulster usages are left as they were at common law, as to which Rumsclen v. 
Dyson is now the governing authority. But suppose I could get over tha , an 
hold that the clause has succeeded in constituting a new and confiscating law, 
why I should then hut postpone the difficulty for a stage ? Whatever distrust 1 
may feel as to the soundness of my own conclusion that the Act has failed in 
giving legal status to this tenant-right, I have none at all but that, if that status 
has been given, it will he destroyed by the action of the Landed Estates Uoui , 
unless measures be now taken for its preservation. Mr. Ryan, of course, decline 
to argue (being the lawyer that he is) such a proposition, as that before the 
statute these usages gave legal rights. But he did argue that after the statu e 
had, as he said, legalised them, then, by a sort of combining of the statute with 
the law of Hutton v. Warren, the usages were incorporated into the tenancies 
from year to year, and so needed no special mention. Well, the argument is more 
plausible when put in that way, hut I take leave to say that I cannot regaid it 
as a bit more sound than the one I have already dealt with, and which he dis- 
claimed. It is really chimerical to treat such claims as these as part or parcel of, 
or mere incidents to, the original tenures. On the contrary, they are subversive 
of those tenures, and utterly repugnant to them. I have shown that before the 

Act 
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Act no such rights existed at all, and if the Act has now given them they are 
a wholly new title, which has made the so-called yearly tenants no longer tenants, 
but owners practically of the soil at fixed rents. The rental, as it is now, does, 
on that assumption, not inerely misstate the interests of the persons in occupation, 
but wholly misrepresents the interest of the owners, which is about to be offered 
for sale. If sales take place on that basis, one of two things must follow. Either 
the purchasers willnot get at all the interest which the Court professes to offer 
them or, the tenant-right which the statute is said to have given these 276 
tenants will he destroyed. I have not myself a shadow of doubt but that the 
latter must he the result, if only the land courts shall have the firmness to apply 
none but ordinary ideas to the bearing of the two statutes on each other. 

But then comes the question, what must or can we do to avert this impending 
danger? Remit the case to the court below f Suppose we do so. Suppose it 
now before that court for the purpose of reforming the rental, in other words, of 
inquiring whether any and what of the “ usages prevalent m the Province of 
Ulster ” are in force on any and which of the 276 holdings on this estate. What 
could the court do ? What guide would it have to follow . What duiatmn of 

a course of conduct is enough to make a “usage r What will constitute pie- 

valence” ! Is it to be prevalence in each particular holding, or prevalence on 
the estate at large, or prevalence in the whole province? What are or is the 
attributes or attribute by which to discriminate such of those usages as answer to 
the description “known as the Ulster tenant-right custom, from those of them 
that do not answer to it ? How many years of abstention by the landlord from 
the exercise of his right to raise his rent or to serve his notice to quit ; how many 
instances'of merely passive acquiescence while the tenant is getting some one 
to nurchase his holding, will work the transfer of the property from the landlord 
to the tenant? Will one instance suffice? Or must there be two or three or 
how many s As to all these conditions, indispensable m the problem, what have 
we Mere blank and silence ! Did ever British Par lament be ore send a law 
' this to be executed by its judges ? I do not scruple to slate it to be my own 
clear^ophi^on^th^ die judges^ of the Landed Estates Court, if we sent the case 
Wk to them would be justified in pronouncing themselves incompetent for a 

t^k'so^mpracticable, 'ough^lf not ^^sliifffrem'its own 

SuS: But f^d C ritt t 

tenant-right custom upon tli s ecor( j mv mo st earnest protest against the 

I must now, betore conciuumg, - , f t i nl j f r0 m the county 

8 $ 

example. I he Act Dears a OwnprshiD of Land in Ireland. 

Amend the law relating to ‘ tti to time, and in 

Many Acts directed to those subject ^ endg aimed at (if n0 t always 

all of them, as m all legislation ot th ’ ss— the production of a finished 

attained) have been perspicuity i and comple ^ 3 tutW own proper duties 
measure, which would leave nothing t the ™ ^F been k 

of interpretation and enforcement Y details are left to be 

out in this Bill. . »» '* us pliLt, in the impossible task 

filled m hy the judges. The case oero V Estates Court one example— 

which the first section has thrown esoecially at the astonishing 18th 

the .statute . U « them position of judges in 
section, in iu 
primitive times 



we looked merely within the four aod the expecta tions that are 
selves a glance at its external hearing , t ^ J roco guise what its title would 
based upon it. And when w f m t, Qt one essentially of party politics. 

fiereS Parliamentary contests that we have seen 

o c 3 
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in our time. It lias embittered the antagonism of classes. It is being eagerly 
watched in its working by opposing factions ; the one bent on seeing in it nothing 
but good, the other nothing but evil. It is the measure on which the existeuce 
of a Government, still in power, was staked, and on the success or failure of 
which — now trembling in the balance — will depend the future prestige and tame 
of the minister who framed it. Placed between these aroused and hostile forces, 
the chairmen are called upon to take up, as it were, the thread of a but half- 
knitted legislation; and they will have to do it unsupported by any body of 
intermediate and impartial opinion, for, unhappily, nothing of that kind has 
existence in Ireland. This is what may be called the judicial phase, and a sinister 
and ill-boding one it is, of the stage which seems at last, to have been entered 
upon in the politics of these countries, in which that institution which it is our 
special function to watch over here ; an institution that, till lately, was thought 
to stand high above or wide apart from the strife of parties — property —has begun 
to be chosen as the battle ground on which they struggle with each other for 
power. By this Act, for, as I believe, the first time in British history, the judges 
of the land are invited to be the quasi legislating helpers on of a measure by 
which property is to be confiscated without compensation, in order to carry out the 
views of a particular school of controversial politics. I hold that to be un- 
constitutional, injurious to judicial independence, and such as would not, as yet 
at least, be ventured upon in either of the other branches of the United Kingdom. 
And with what strange infelicity (for I put it no further) is the 63rd section made 
to seem to fall in with this. (The Lord Justice read that section.) Was it wise, 
was it thoughtful, was it decent, that considering the vital interest of the Govern- 
ment that this measure should be started with a certain bias, and that it is in the 
courts of those very chairmen that are being now adjusted, once for all, the tone 
and spirit and impulse according to which the statute will be for all time ad- 
ministered, those judges should be kept before the eyes of a suspicious and 
cynical people, and a deeply injured and discontented proprietary in a position of 
pecuniary expectancy at the hands of that very Government? Why were not 
those additional salaries named in the Act, and thus the judges launched on their 
new and extraordinary duties in that position of absolute independence of the 
executive in which judges should always be placed and which the nature of those 
new duties so exceptionally enjoined r It was said, I believe, “ Wait till you see 
how much new business they will have.” I don’t remember that anyone added 
“ and till you see how they will do it.” Did any human being doubt but that 
their business would be enormously and most irksomely and oppressively increased r 
Whv, I repeat, were they not at once, .and according to the whole course of pre- 
cedent in the constitution of judicial offices, endowed beforehand with adequate 
salaries, and so made independent of all governments whatsoever? Why are 
they, to this hour, being as they are among the most important, if not the very 
most important, of Irish judicial officers, kept in so invidious and unprecedented 
a position? I fear that there is no lack of people sufficiently cynical and evil- 
minded to be capable of insinuating that this is but a clever contrivance for 
swaying those judges towards the direction which it was wished they should take. 
It is little to the purpose to say that we, the instructed, would but laugh at such 
a notion, for that we know that there is not a man among the 33 chairmen of 
Ireland, who is not as high as the sun above the reach of any such contamination. 
Nor indeed do I believe that the idea ever occurred to anyone connected with 
the Bill. I regard it as simply an unlucky piece of thoughtlessness, unless per- 
chance it be an example of that sort of supercilious indifference which is so prone 
to show itself in the dealings of English officialism with merely Irish affairs. 

To the full realisation of the judicial aspect of this measure there is yet one fact 
more which it is necessary to signalise. Although the questions which may come 
before those land courts might affect in value hundreds of thousands of pounds, 
the common right of appeal to the House of Lords is in no case allowed. The 
control which would be exercised over the native tribunals (more expedient in 
this jurisdiction than any other they were ever charged with) by the mere existence 
of the power of invoking, in the last resort, English justice and exactitude of 
thought has been deliberately withheld. 

My view of the case, upon the whole, is what I shall now very briefly re- 
capitulate. I think Judge Lynch’s order should be affirmed on two grounds. 
First, because the description of the appellant’s interest upon the existing rental, 
understanding that description in its legal and natural sense, is true and com- 
plete. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




THE TENANTS OF THE WATERFORD ESTATE. 



17 



plete. I think the fiamers of the first clause in their endeavour to clothe con- 
fiscation in the garb of conservation have baffled their own purpose and produced 
insensible self-repugnancy. Second, if I be wrong in that (and it is more than 
probable that no one will be found bold enough to agree with me), I think the 
clause has left the Landed Estates Court without guidance or direction to enable 
it to lay down, a priori, in a way to bind the land courts of the future, the 
nature, limits and extent of that portion of the landlord’s ownership, of which 
the Act has stripped him in order to give it to the tenant. Therefore, we can- 
not ask the Lauded Estates Court to alter its rental ; and if the rental remain 
unaltered and the future conveyances shall accord with it, I am clearly of 
opinion that all claim to this tenant right will, in law, be utterly destroyed 
unless the Legislature shall once more interfere for its protection. Nor need 
such a result be, I think, particularly regretted, for it would amount to no more 
than this, that the Ulster tenantry must rank themselves with those of the other 
three provinces, and be content to come in under the general law of the statute, 
relinquishing the 1st section and claiming under the 3rd that new-born right to 
which that section has, not without a certain irony, given the name of compen- 
sation. But Mr. Grier complained of the loss which this would entail upon his 
client. The 3rd section, he objected, would give him, as compensation for being 
asked to keep his contract, only three years’ rent, amounting to but 134 /. 1 s. 3 d., 
whilst his claim under the usage is for 17 years 5 purchase, and the difference 
would be nearly 650 l. A strange and pregnant commentary upon the justice of 
this law. If this holding were in Munster or Connaught, where the usage has 
been, as a rule, rigid exaction of strictest legal right, the Act would mulct the 
landlord only in 134 l. But being, as it is, in Ulster, and the usage having been 
indulgent forbearance, he must therefore pay an additional penalty of 650 l. 
There are three distinct classes of persons who are legislated for by this Act. 
First, the tenantry ; second, the bad and grasping landlords; third, the good 
and indulgent landlords. Those classes have always had their distinctive rules 
of conduct. The methods of the first have been agitation and turbulence, to use 
no stronger word ; the methods of the second have been close and strict exac- 
tion of legal rights ; the ways of the third have been ever those of peace and 
good-will, quiet, considerate, tolerant, non-interference. We are now told by 
this Act that the order of the favour with which those three classes and their 
methods are regarded by the Imperial Parliament is the order in which I have 
named them ; the agitating and clamorous tenantry first, the bad and exacting 
landlords next, and the kind, indulgent, forbearing landlords, last ! 

If the affirmance of this order imports peril to these tenants of the loss of 
something which the statute intended they should have, they must seek redress 
at the hands of the House of Lords, or of the Legislature itself. 

The present appeal will be dismissed, but without costs, inasmuch as, in any 
view of the case, there were ample grounds for the apprehensions of the 
tenantry. 



418. 
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